DECLARATION STATEMENT

I, Kate Ashton am the Grants Administrator for the City of Somerville,
Somerville, Massachusetts (“Somerville™). 1 have occupied the position since September,
2000. My responsibilities with the City of Sorerville included participation in the
process ol preparing, submitting and processing applications for financial support from
the Schools and Libraries Support Mechanism (“E-Rate Program™) admurustered by the
Universal Service Administrative Company (“USAC™), as well as participation in the
selective review process.

2. Consistent with my responsibilities, 1 participated in Somerville’s application
process for L-Rate Program support for Funding Years 2005-2006 and 2006-2007
relating to FCC Form 470 Applications filed for certain eligible telecommunications
services (“Application”). My role in the 471 submissions to USAC for Long Distance
Learning Services to be provided by Achieve subject to E-Rate approval was related to
setting up and keeping files of the docurments relating to the Achieve 471 submissions
and assisting the City’s H-Rate Administrative Authority in coordinating the E-Rate
process with the E-Rate consultant. As required under E-Rate Program Rules, Somerville
timely submitted FCC Form 471 Nos. 2005-2006: 455467; 2006-2007: 516459 to USAC.
USAC approved the E-Rate Program support by Funding Commitinent Decisions Letters
for Funding Requests Nos. 1257546 and 1421087, for 2005-2006 and 2006-2007
respectively (FDLS™).

3. I have reviewed both Notification of Commitment Adjustment Letters, dated
January 14, 2009, whereby USAC has rescinded and seeks recovery of the support

approved or provided pursuant to the FCDL (“Decisions™). In particular, | have reviewed



the Funding Commitment Adjustmem Explanations. [ am providing this Declaration in
connection with the Somerville’s appeat of the Decisions.

4, ! lcamned from School Personnel that there was an opportunity for the School
District 1o apply for a grant to cover the District’s sharc of the cost of the services
(“Somerville Share™} covered by the Applications (“Grant™).

S. To the best of my knowledge and helief, Somerville was not aware of the
existence of any partnership between Achieve and USDLA and was unaware that
Achieve allegedly solicited donations for USDLA.

6. To the best of my knowledge and belief, there was never an offer by Achieve to
waive or otherwise not require payment of Somerville School District’s share. Nor to the
best of my knowledge did Achieve ¢ver offer to rebate the District’s share.

7. My responsibilities with the City of Somerville included the oversight of the
process of preparing, submitting and processing the Selective Review Process for the
Schools and Libraries Division (“E-Rale Program™) administered by the Universal
Service Admunistrative Company (“USAC"), by and through Grant Thomton LLP for
Funding Year 2006, as it related to the submissions of the billed entity, the Somerville
School District.

8. Consislent with my responsibilities, as an administrator supporting the E-Rate
Authorized Representative and working with the Authorized Representative, | compiled
all necessary review material and provided all necessary documentation on bebalf of the
Somerville School Distnict, as it related to the selective review process. The District
disclosed the grant award from United States Distance Learning Association (“UUSDLA™)

in response to ltern 10.4 of Attachment B. , see Exhibit 1.



9. In its “Reporl of Independent Certified Public Accountant”™, dated July 15, Grant
Thornton LLP 2008, which conducted the seleclive review, concluded that the Somerville
School District complied with the requirements relative to disbursements of funds and its
applications and service provider selections processes, see Exbibit 2.
10.  To the best of my knowledge the Somerville did not wilhhold information as to
the application and award of the Grant from USDLA to cover the Somerville School
District’s share throughout all aspects of the E-Rate application process and selective
review process.

I declare under penalty of perjury hat the foregoing is true and correct on this

12th day of March, 2009.

7(;;,4: m

Kate Ashion

Middlesex, ss.

On this 12th day of March, 2009, before me, the undersigned notary public,
personally appeared Kate Ashton, who is personally known to me (o be the person whose
name is signed on the preceding document, and who swore or affirmed to me that the
contents of the document are truthful and accurate to the best of her knowledge and

belief. S T
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~7 " Notary Public — Francis X. Wright,
My commission expires: June 18,2018
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ATTACHMENT B

Somerville Schoal Disirict

Karhix Yiswanathan
617 -625-6600 ExL 3260

xvi@somy

Document

Rcsponsible Party

Calo Reguested

Dale of nd Request

Data Received

For each FRN:
FCC Form 470 [Descripbon of Services Requested and Cenification Form)

The FCC Form 471 {Senncas Ordered and Cerlihcation Farm)
FT Form 486 (Receyy of Senvice Confirmatinn Form)

M used [ov The selecded FRN, Form 472 (Bilied Enlily Applicent
Reimburgemer! Farm, of "BEAR"}

If apphicable. BEAR Notification Letler

i used tor ‘he seecied FRN, FCC Form 474 [Service Provider Invoice Form)

Farm 500 (Cxtension o! Service Farm), i apphcable

Al gocumenianon associdled with above FCC Form{s} 471 and selecied
FR&YE) lo include  bul mor alt inclusive of, copies of sarvice substilulions
approval letlers and nolificalion lefars to USAC ralalad to equipmenl
translarg.

I applicable, prool of deposil (BEAR appiicants) of USAC reimbursement
funds from the Sarvice Provider (deposil shps, bank staiements)

In agsociaton with ine above FCC Fum*n"‘ 3, comey oF
al RFPs, .
a5 bids recaiwnd J00 wiviRg wnvd osing), Li
1 dotumaniag corespondance fncluding dnm'wnralnrn of infoermst
mmmmluhmj with potential { seleciad senvice provders (i e.
wma{i[iv.b«dmgmim acl -
&l coniracts,
docismentalion yeifyng (ne gale of recaipt of eqmammt ! servicas,
a1 imyoicas end suparnting documentalion fof the above FRNs, s
cowitis ol cancelléd Chackd {iran s Lacs) yalidanng paymen fo the
Servka Provider
Delsied Envaliment Rapor H! sunpod.s ha Swnmacy Fnroliment
Raparl
Derail et NSLD Repart [Aal sl.wms the Summary NSLP Repor

Palicies and maaling naticas ( egardmyg the Bpphcalan and petcuramant
process,

Copies of local and stale proouramant raguiatans appheable Lo he
Beneficiary (i diferant from SLD policy) as they ralale to contracting lor he
purehases of imernal connectons, lelephona service and Inlsmet aecess

Copy of ail Baard ol Educalion mmutes (ar the Funding Yaar{s) under raview
ang six months prar fi 8., lo identily discussions of E-Rata rleled aciviry}
Copy of all Board rastiutions for each awarded E-Rale eonirucl

Copy of relgvar] meshing minules wharg the £-Raie program was an agenda
ilem.

Copies of lechnology prolectian measure @ Inlemet filler) contracts and
inweKes lor iha Funding Year(y) under review, £ applicablo,

£725: 2006

472852008
472842008

4778/2008

4282008

a/26/2008

472812008

4/28:2008

42842008

41262000

42817008

;2852008

4/28r2006

a/28i2008

412872008



Report of Independent Certified Public Accountants

Somerville School Disttict
SL-2007-069

As of June 30, 2007
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Ayt » Tax + Avisory

Grant Yhemton LLP
X015 College Sueet, Sule 2500
Chaiohie, NC 282440100
REPORT OF INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS 1 T 51350
F 704.234.77D
m.&fanml;nmm

Somerville School Distnct
Universal Senvice Admiaistratve Company
Federal Communications Commission:

We have examined management's assertions, included in the accompanying Report of Manage meat on
Compliance with Applicable Requirements of Titde 47 of the Code of Federal Regulations Part 54 of the Federal
Comemuaications Commission's Rules and Regulations and Related Orders, that Somerviile School Distoct
(Beneficiary or Somerville School Distuct) (Beneficiary Number 120536) complied with the Federal
Communications Commission’s (FCC) Tide 47 of the Code of Federal Regulatons (C.F.R) Pact 54 Rules and
Reguladions, as amended, aad related FCC Orders identified in the accompanying Attachment ] related 1o
disbursements of 8355379 for relecommunication and Toternet access services made from the Universal Service
Fund during the fiscal year ended June 30, 2007, and relative to its applications aad secvice provider seleedon
processes for Funding Year 2006. Management is responsible for compliznce with those requiremeacs. Our
responsibiity is o express 20 opinion on managemeint’s assertons about Somerville School Dustrict’s cornpliance

based on our examination.

Our examinayon was conducted ip accordance with artestation standards established by the Amedcan Tastimlte of
Certified Public Accouncants and the standards applicable to artestation engagements contained in Government
Awditing Standards, issued by the Compuoller General of the Uuited States, and, aceordingly, included examining,
o a test basis, evidence about Somnerville Schoe] Distict’s compliance with those requirements and performing
such other procedutes as we considered aecessary in the circumscances. We believe that our examinaton
provides a reasonable basis for our opirion. Our examination does not provide 2 legal determination on

Somerville School Distret's compliance with specified requirements.

Lo our opiaion, management's assertions that Somerville School District complied with the aforementoned
requirements reladve to disbursemens of $359,379 for telecommuniration and Inrernet access services made
from the Universal Sexvice Fund dudng the fiscal year eaded June 30, 2007, aad relative to its applications aad
service provider selecton processes for Funding Year 2006 arc fairly stated, in all materal respects, based on the

cdtena set forth o Amachment L



o GrantThornton

In accordance with Gomenment Audiing Siondardy, we also noted certaln immarerial instancés of uoncompliance or
other internal control matters that we have reported to the managemen: of Somerville School Distact, the
Uwiversal Secvice Administrative Company and the Federal Communications Comemission in a separate letter
dated July 15, 2008. This communication Is intended solely far the information and use of Somerville School
Dismct's management, the Universal Service Administrative Company and the Federal Commuaications
Commission and 18 not intended to be, and should not be, used by anyone other thaa these specified parties.

Gramd Thorwdow LLP

Chardore, Nocth Carolina
July 15, 2008
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DECLARATION STATEMENT

[, Joseph Mastrocola was the Coordinator of Instructional Techoology for the City of
Somerville Schaool District, Somerville, Massachusetts (“Somerville™). [ occupied the position
during the time period at issue, until June 2006. My respensibilities with Somerville included
assisting with the applications for financial support from the Schools and Libraries Support
Mechanism (“E-Rate Program™) administered by the Universal Service Administrative Company
(“USAC™).

2. Consistent with my responsibilities, [ participated in Somerville’s application
process for E-Rate Program support for Funding Years 2005-2006 relating to FCC Form 470
Applications filed for certain cligible telecommunications services (“Application”). I did not
take part in the process for 2006-2007 because I had [eft my position with Somerville in June
2006. Part of my participation included, when necessary, meeting, afier the required posting of
the Application with USAC, with representatives of Achieve Telecom Network of
Massachusetts, LLC (“Achieve”) to receive a presentation about Achieve’s digital transmission
services, | also reviewed of written proposals submitted by Achieve concerning its proposed
services in response to the Applications. Pursuant to state and local procurement rules and C-
Rate Program Rules, for each of the Funding Years in questions, Somerville chose Achieve to
provide the digital transmission services pursuant to the terms of a contract entered into by the
City of Somerville and Achieve.. As required under E-Rate Program Rules, Somerville timely
submitted FCC Form 471 No. 2005-2006: 455467; to USAC. USAC approved the E-Rate
Program support by Funding Commitment Decisions Letter for Funding Requests No. 1257549

for 20052006 (FOLS™).



3. [ have reviewed the Notification of Commitment Adjustment Letters, dated January 14,
2009, whereby USAC has rescinded and seeks recovery of the support approved or provided
pursuant to the FCDL (“Decisions™). In particular, [ have reviewed the Funding Commitment
Adjustment Explanations. 1 am providing this Declaration in connection with the Somerville’s
appeal of the Decisions,

4. Achieve’s oral and written presentations to Somerville in connection with the
Applications did not represent in any way that Achieve was offering a service that would be “no
cost” to the Somerville. Achieve did inform Somerville of the opportunity to apply for a grant
from the United States Distance Learning Association (“USDILA”) to cover Somerville’s share
of the cost of the services (“Somerville Share™) covered by the Applications (“Grant”). Achieve
also generally noted that there were other potential sources of such grants. However, Achieve
did not represent, either orally or in writing 1o Somerville that if Somerville selected Achieve as
its service provider and applied for such a Grant from USDLA, that approval of the Grant by
USDLA was guaranteed. Achieve did not present an automatic Grant from USDLA as part of
the Achieve service proposal made to Somerville. Furthermore, USDLA specitied that the Grant
awards were not contingent upon the selection of Achieve for the provision of services to the
Somerville.

5. Somerville obtained, prepared and filed its own applications with USDLA for the Grants.
Achjeve was not involved in any way in the Grant application process. On behalf of Somerville
1 dealt directly with USDLA personnel in completing the necessary forms to apply for the

(Grants.



6. To the best of my knowledge and belief, Somervilie was not aware of the existence of
any partnership between Achieve and USDLA. To the best of my knowiedge and belief,
Somerville was unaware that Achieve allegedly solicited donations for USDLA.

7. To the best of my knowledge and belief, there was never an offer by Achieve to waive or
otherwise not require payment of Somerville’s Share. Nor did Achieve ever offer to rebate
Somerville’s Share.

8. Somerville did not withhold information as to the application and award of the Grant
from USDLA to cover Somerville’s Share throughout all aspects of the E-Rate application
process, seiective review process, and service involce processing.

I declare under penalty of perjury that the foregoing is true and correct on this 6th day of

S = /At

£Esse x J oseplydfastrocola Y
Middlesex, ss.

On this 6th day of March, 2009, before me, the undersigned notary public, personally
appeared Joseph Mastrocola, proved to me through satisfactory evidence of identification, which
was  clree s [ on s€ , to be the person whose name is signed on the
preceding document, and who swore or afﬁnned to me that the contents of the document are
truthful and accurate to the best of hisrher knowledge

" Notary Public
My commission expires: Juae /S /5, 201



EXHIBIT D




@uvl

VI3 2UU3 Joile rad bl Juy LrfflL usrLA

SAUSDLA

UN"EB SI’AI’EB DISTANCE LEARNING ASSOCIATION ~—
—

Februgry 4, 2004

Joseph Mastrocota
Coordinater instructiona Technaiogy
Somervile Public Schaals

District Qffice of Inatructional Technotogy
$ Cherry Street

Samcivile, MA 02145

Dear Mr. Mastrocoia:

The United States Distence Laarning Associstion (USDLA) is pleesed to receive and sooep! your
- gt spploetfon for hmding assistance for the Semervilla Public Bchools / Athiove Xpress
Bammesville Brdping the Digital Divide Project, We sppreciate e opporunity to assist the
Somaervida Publlic Schools with this very Imporlam and ambRious dislance lesming project
USOLA la o registered 501 (€) 3, and wo provide th.aae granis o support dletance leaming

projects for K-12 school distiicts.,

Ore goal of USDLA focuses on ending the “digital givide” in urban and rual Amenca by
AUpporting the implesnentation of stete~of-ihe-ant technology which encourages and enhances the
‘classroam learning expedence wilh advenced technical rasourcea  Your project represcnts that
pecific poat and we welcame (he opportunity to build s yery Imponant parinership with

Someville Pubuc Schonls.

We understand thed the praject will be funded pnmunly by E-rw: funds from the Schools and
tibraries Division (SLD) of the Universal Servics Adminisiraiive Campany and will be dependant

upon the approval of the SLD. While you may have been referrad 1o USDLA by a vendor for this
prajedt, plesse undarstand thet our gran? is I your schoal districl and |8 not dependent upon your
selection of any specmc vandor,

USDLA tequiras that a fingl budget be sybmitied by each school disirict upon recelpt of Lhe
Funding Commitnent Lettar from the SLD. Tnts budget muel confinm the E-rate dizcount
porcantage and the resuitant E-rate oost chare for the project. In addifion, USDLA expects that a
scparate Une tem In the sehoot distict budgel wil-be established that I3 specifically for the necelip
of USDLA gran! funds for this project. Please communicate the accourd humbes and directions

for sending-the gram money to this acoount.

B We fook forward ko working with the Bomervifle Pubyp Schoals, Plesse do not hosiats to contact
me dirsctly f you have any guestions.

Sincarely,

fleres@usdia. org

8 Wintar Street. Suite 508 - Boston. MA 02108.4705
Telephons: BO0.275,5162  Fex 517.338.1771
Welbsite: www.usdla.org
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-SOMERVILLE PUBLIC SCHOOLS

181 WASHINGTON STREET » SOMERVILLE, MASSACHUSETTS 02143-3106
Fax (617) 625 - 0353 '

Timothy P. Egan . {617) 625- 6500 x6025
iS & dB Administrator tegan@k 17 somerville.ma.us

May 11, 2004

Achieve Telecom Network of MA, LLC
c/o Joy Jackson,

President .

3 Centiennia! Drive

Peabody, MA 01960

RE: - Erale Year 2004 ~ Awarg notification, Sornervile Public Schools - Distance Learning Infrastructure
- Achieve Telecom Network Services Agreement dated January 30, 2004
- 8PS Agreement Reference #Achieve-0401

Dear Ms. Jackson:

Cengratulations! This letter serves as writien nolification that the Somerville Public Schools has accepted Achieve
Telecom Network of MA, LLC's proposal for Distance Leaming Infrastructure. As you are aware, these services are o
be T9% funded through the SLD's E-Rate praogram, Funding Year 2004, commencing July 1, 2004, The remalning
21% of the'contract expense will be paid tiy the Somesviife School District, billed entity #120538, in an amount nol o
excaed $108,171.00. Please reference agreement Achieve-0401 (ar all activilies retated to the fulfillment ol scope of
services which has been accepted. As you are aware, our moving forward with this work Is subject lo our receipt of a
Funding Declsion Commitment Letter (FCDL) for Form 47 1# 425096, FRN# 1175002, with annual, pre-discount,

eligible, recurring charges equaling $515,100.00.
Piease use lhe following contacl informalion:

Somendlie Public Schools

Tim Egan do E-Rate Conlact

181 Washingtan Street

Somervite, MA 02143

617.625.660 x6025

Fax: 617.625.0953

Email; tegan@dik 12 somerville..ma.us

The Somerviile Public Scheools look forward lo working with you in the course of this agreerment.

.

Timothy P. gan
Inforrnation Systerms & Dalabase Administrator

Sincerety,yours,

TE

Ce' E-Rate, Funding Year 2004 correspondence file
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SERVICES CONTRACT

THIS SERVICES AGREEMENT (this “Contract’) is entered inlo and effective this
twenty second day of January, 2004 (the “Effective Date™, by and between Achieve
Telecom Network of MA, LLC, 3 Centennial Drive, Peabody, MA 01960 (*ATN") and
Somerville Public Schools 181 Washinglon Street, Somerville, MA (02143 (“SPS")

{individually, a “Party” and coliectively, the “Parties”)
BACKGROUND

The Schools and Libraries Division {the *SLD") of the Universal Service Administrative
Company ("USAC™} administers the federal “E-rate” program for lelecommunications service,
internet access and intemal connections to eligible schoals and fibraries. SPS is eligible to
receive E-rale discounts for these designaled services. ATN is a common carriage
lelecommunications service provider providing tariffed, digital transmission and dislance
learning circuits (SPIN 143026761). SPS has submitted a request for Digital Transmission
Service and Distance Leaming Transmission Service ("DLTS") for all of ils school sites in its

2004 E-rate 470, Number 365510000481788.

SPS desires for ATN to provide the DLTS (hereinafter defined) described in Exhibits A
and B attached hereto {lhe “Service” or "Services"), and ATN desires ta provide the Services,
ail under the terms of this Contract. ATN shall at all ttmes remain approved as a
lelecommunications service provider offering services eligible for discounls under the E-rale
program and shall use its bes! efforls to obtain and maintain authorizalion 1o perform all
Services for SPS under this Conlract. In consideration of this background, the mulual terms
and conditions herein, and further consideration, the sufficiency of which is hereby

acknowledged, the Parlies hereby agree as follows:

Section 1
General

1.2 Timeliness. ATN shail use commercially reasonable efforis to perform the Services
in a manner thal meets the priorities, timetables, and objectives set forth in this Contract.

12 Project Managers. AN requirements of the Parties under this Contract shall be
supervised and coordinated by Victor E. Gatto as ATN's project manager, and by Patrick
Nixon as SPS' project manager, or by such other person or parsons as the foregoing
representatives may designale from time to time,

Section 2
The Service

21 The Services. Subject lo the terms and condtions of this Contract, ATN shall
provide the following services to SPS:

211 DLTS is defined in the aflachment to Exhibit A, entitled “Scope of Services
and E-Rate Compliance® and In the attachment {0 Exhibit B entitled "M.D.T.E. (Massachusetfts
Department of Telecommunications and Energy) Tarff No. 1 for Intrastate Inter-exchange
Access Telecommunications Service” in accordance with ihe design and fundional



specifications for the DLTS (the “Functional Specifications”) and the performance criteria for
the DLTS (the "Performance Criteria”).

2.2 Exclusivity. During the ferm of this Contract, SPS shall not engage any party other
than ATN to provide DLTS to their school sites

2.3 Meetings and Adjustments., ATN and SPS shall meet at periodic inlervals as
needed lo discuss the Services.

Section 3
Performance

3.1 Excusable Delays. Neither Parly shall be responsible for delay or failure in
performance resulting from causes beyond the reasonable control of such Parly, including
without {imitation, delays caused by the unavailability, or delays in preparation or shipment, of
Ihird-party hardware, software or programming services; provided thal the Pany responsible for
the matter causing the delay shall act diligently to remedy the cause of such delay or failure.

Section 4
Payment

4.1 Prices, Charges and Reimhursable items. ATN shall invoice SPS and SLD forils
Services, and SPS shall pay ATN in accerdance with the provisions set forth 1n Exhibit B

attached hereto.

42 Cooperation. SPS shall receive contemporaneous copies of all invoices submitted
by ATN to the SLD. As necessary, SPS shall make afl reasonable efforts to assist ATN in
coliecting monies owed by the SLD, and shall pay ATN invoices from a SPS account for their

poriion of the service costs as discussed in Exhibit B,

4.3 No Other Payment. Excepl as expressly provided in this Contract, ATN and SPS
shall each bear all of its own expenses arising from the performance of its obligations under this
Contract, including (without limitatian) personnel, facitities, utilities, equipment, supplies, clerical,

and the like.

Section 5
Changes

5t his mutually acknowtedged that changes in the Services, Funclional Specifications,
Performance Crileria or pricing and paymen! structure for all Services may be necessary or
desirable, in light of actual experience pained in the course of creation and installation of the
Services, or as SPS redefines i{s needs or due to changes in regulatery or legal requirements,
Accordingly, either Party shall be entitled to propose changes ta such terms by writlen notice at
any time delivered to the other Party. The Parlies agree to consider such proposad changes in
good faith, and to make a reasonable effort to accept equitable adjustments where appropriate
to accomplish the mutual objectives of the Parlies. If a proposed change is accepted, it shall be

reduced to a written amendment signed by both Paries.



Section 6 _
Obligations of the Parties

6.1 Cooperation with the Schools. SPS shall make all reascnable efforis to facilitale
and caordinate the cooperation of all school sites that are the subject of this Contract 50 that the

Services may be completed as set forth in this Contract

6.2 Further Jnstruments. To the extent applicable, SPS shall comply wilth all third-party
licenses or related agreements of any third-party vendors or programmers concerning any

components of the Services.

6.3 Access to SPS Central Facility and schools, SPS shall give ATN access to such
S5PS facilities as necessary for ATN to provide the Services under this Contract

Section 7
Ownership and Rights

7.1 Ownership of EqufpmenL All equipment procured or obtained by ATN. in
conneclion with the provision of the Services shall be the exclusive property of ATN.

72 indemnity by ATN. ATN shall defend, indemnify and hold harmless SPS from and
against all damages finally awarded as a result of any ctaim that the Services hereunder infringe
the copyright, patent or trademark nghl of a third party. ATN shall have no Rability under this
Section 7.2 unless SPS (i) promptly notifies ATN of any actual or threatened infringement claim,
(i} al the reasonable request of ATN, provides ATN with informalion and assistance to aid in the
defense of the claim, and (iii) gives ATN sole conlrol of the defense of the claim. If any Services
hereunder, orin ATN's view, is likely to become, the subjec! of an infringement ¢claim by a third
parly, ATN shall, at its option, {a) procure for SPS the right to use the Service, or {b) replace or
modify the Services to make it non-infringing. SPS shall not enler into any settlement of claims
withou! obtaining ATN’s prior written approval, which approval shall not be unreasonably
withheld. Moregver, ATN shall have no indemnity ohligation for claims of infringement resulting
from (a) any combination, operalion, or use of any Services or deliverable hereunder with any
other companents or any other equipment or software, insofar as the Funclional Specifications
do not directly require such combinalion, operation, or use; or (b} the preparalion, operation, or
use of any other components or any other equipment or programming.

7.3 Project Materials. The project manager of ATN shall collect and keep the original
versions of the Functional Specifications, and the Perforrnance Criteria, as they become
available during the course of the creation, installation and implementalion of the Services (the
“Project Materials"). Except as otherwise provided in this Contract, the Project Materials are
and shall be the sole property of ATN; however, SPS may request a copy of the Project

Materials for its records.

Sectlon 8
Freedom of Ac¢tion; Confidentiality

8.1 Dealings with Others. ATN is engaged in the business of providing
telecommunications services o a variety of entities, and nothing in this Conliract shall prevent or
limit ATN from using its and ils personnel's general skills in pursuing business of any kind with
other cusiomers on any terms, whether or not similar to those provided under this Conlract.
ATN shall be free to use and disclose in such business pursuits any data-processing or



information-processing techniques, concepis, or ideas used or embodied in lthe Services or
otherwise developed or leamed by ATN in the course of rendering the Services

‘82 Confidentiality. For purposes of this 8.2, “"Owner” means lhe Party disclosing
Proprietary Information, “Recipient” is the Party receiving Proprietary Information, and
"Proprietary Information”, “Confidential Information”, and "Trade Secrets” shali have the

respective meanings below,

821 5PS and ATN acknowledge and agree thal during the tem of this Conlract
each Party will have access 1o, and disciose 10 the other, Proprietary Information, Each Parly
acknowledges thal the loss of compelitive advantage due to unauthorized disclosure or
unauthorized use of Owner's Fropretary Information will cause great injury and hamn to the

QOwner.

822 Excepl as may be otherwise provided for in this Contract, Recipient
cavenants and agrees that Recipient shall not, without the prior written consent of Owner, or as

set forth herein, directly or indirectly:

(i) disclose, divulge, distribute, publish, reproduce, decompile, reverse
engineer, transmil, or transfer to others Owner's Proprielary Information, or any portions
thereof, by any means or in any form, except (A) to those of Recipient’'s employees or
representatives wha require access to Ownec's Proprietary Infermation and have signed
an agreement to comply with the use and non-disclosure restrictions stated in this
Contrad!, and {B) pursuant 1o a subpoena or as required by law, provided Ihat prior {o
any such disclosure, Recipienl shall notify Owner in wrlling of lhe circumstances
requiring such a disclosure and shall cooperate with Owner to obtain a protective order

to pratect the Proprietary Information, or

(i) make use of the Proprietary informafion other than as expressly permitted
under this Contract.

823 The obligations under this Section 8 shall survive the termination of this
Contract, {i) in respect of that partion of Owner's Proprietary Information that consists of Trade
Secrets for as long as such Qwner's Proprietary Information remains a Trade Secret under
Distnict of Columbia law and (i) in respect of thal portion of Owner's Proprietary Information that
consists of Confidential information for a period of three (3) years after the effective date of the

termination of Lhis Contract.
824 For purposes of this Section, the following definitions apply:

)] "Confidential Information” means informatlion, other than Trade
Secrets, that the Owner marks as “Confidential” or which by its nature would reasonably
be considered of a confidential nature, including, but not limited o, licensing stralegies,
advertising campaigns, product ideas, future business plans, information regarding
executives and employees, the terms and condilions of this Contract and any data or
informaltion defined herein as a Trade Secret, but which is delermined by a court "of
competent junisdiction nat 1o rise to be a trade secret under applicable taw. Confidential
Information shall not include information which {a) was in the Recipienl's lawiful
possession prior to the disclosure, (b) is or becomes publicly known through publication
or otherwise through no wrongful act of the Recipient, (c) was received from a third party



without simitar reslriction on disclosure and without breach of this Contrac!, or (d) is
approved for release or use by written authorization of the Recipient.

(i “Proprietary Information” means collectively, Confidential Information
and Trade Secrets.

* (iii) "Trade Secrets” means information in any form which dernives economic
vaiue, aclual or potential, from not being generally known and not being readily
ascertainable by proper means and which is the subjest of efforts thal are reasonable
under the circumstances {o maintain its secrecy or confidentiality. Trade Secrels may
jinclude: (1) any useful process, machine, chemical formula, composition of matter, ar
other device which (A) is new or which Recipient has a reasonable basis to believe may
be new, (B) is being used or studied by Owner and is not descrnbed in a published patent
or in any literature afready published and disiributed externally by the Owner, and (C) is
not readily ascertainable from inspection of a product of Owner; {2) any engineering,
technical, or product specifications inciuding those of fealures used in any current
product of Owner or lo be used, or the use of which is contemplated, in a fulure product
of Owner; {3) any application, operating system, communicalion syslem, or other
computer software {whether in source or -object code) and all flow chars, algonthms,
coding sheels, roulines, subroutines, applets, libraries, compilers, assemblers, design
concepts, test data, documentation, or manuals related thereto, whether or not
copyrighted, paterted or patentable, related to or used in Owner's business; and (4)
infarmation conceming the cuslomers, suppliers, producls, pricing strategies of Owner,
personnel assignments and policies of Owner, or matters conceming the financial affairs
and management of Owner or any parent, subsidiary, or affilate of Owner.

Section 9
Limited Warranty and Covenant

9.1 Services. ATN warrants that it will render the Services in a professional and
workmanlike manner,

9.2 Ongaing operalion. ATN cannol and does not warrani that the Service will operale
uninterrupted or error-free and will use cammercially reasonable efforts ta cure or carrect such
failure. The liability of ATN to SPS ar any other party for any damage caused by failures,
delays, omissions, interruptions in transmissian, or for any other damages arising out of the use
or pravision of the Service shall be limited to an allowance for the time period for which the
service was interrupted equal to the pro-rated fee for that time period.

93 Service maintenance. As described in Exhibit A, ATN will maintain all equipment
previded by ATN for the term of this Conlract, and will replace components, subsystems, and
chassis that have failed due to normal wear and tear at no cost lo the SPS.

9.4 Disclaimer. EXCEPT AS EXPRESSLY PROVIDED HEREIN, ALL SERVICES AND
DELIVERABLES PROVIDED UNDER THIS AGREEMENT ARE PROVIDED “AS IS" WITH NO
WARRANTIES OF ANY KIND. ATN EXPRESSLY DISCLAIMS ALL WARRANTIES, EXPRESS
OR IMPLIED, INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, AND NON-

INFRINGEMENT.



Section 10
Limitation of Liabijlify

10.1 Exclusion of Damages. Neither Parly shall be liable lo the other for incidental,
punitive, indirect, special or consequential damages for any reason, including, bul not limited lo
loss of business or profits, whether or not foreseeable or based on termination, breach ol

wafsranty, contract or negligence.

10.2 Maximum Liability. NOTWITHSTANDING ANY PROVISION CONTAINED
HEREIN TO THE CONTRARY, IN NO EVENT SHALL ATN'S LIABILITY HEREUNDER,
WHETHER [N CONTRACT, TORT, OR OTHERWISE, ARISING OUT OF OR IN
CONNECTION WITH THE SERVICES, THE DELIVERABLES HEREUNDER, OR THIS
AGREEMENT, EXCEED THE AGGREGATE AMOUNT OF FEES ACTUALLY RECEIVED BY
ATN FROM SPS DURING THE 12 MONTH PERIOD IMMEDIATELY PRECEDING THE ACT
CR OMISSION THAT GAVE RISE TO THE CLAIM. IN NO EVENT SHALL ANY CAUSE OF
ACTION BE BROUGHT BY SFS AFTER ONE (1) YEAR FROM THE DATE SPS KNEW OR

SHOULD HAVE KNOWN OF THE CLAIM.

Section 11
Term and Termination

1.1 Term. The term of this Contract shall commence on the date first written above
and shall remain in effect through June 30, 2007. The period for Services shall commence on
the later of July 1, 2004 or at such time as SPS receives a Funding Commitment Decision Letter
from the SLD and shall end on June 30, 2007. The {erms of this contract can be extended for
one year until June 30, 2008 upen mulual agreemeant between SPS and ATN.

11.2 Termination for Cause, SPS may lerminate this Contract upon thirty (30) days
wrilten nolice to ATN for any malerial breach of this Contract, if such material breach remains
uncured for a period of one hundred twenly (120) days after receipt of wrilten notice by ATN of
such material breach. ATN may terminate this Contract upon thirty (30) days prior written
notice. Neotwithstanding any provision in this Contract lo the contrary, this Contract may be
terminated by ATN effective immediately upon delivery to SPS of a wrilten notice of terminatien
if 3PS shall breach or fail {o perform any of ils oblgations under the confidentiality provisions of
this Conlract. No portion of the fees paid lo ATN in connection with the performance of the
Services shall be returnable or refundable upon terminalion of this Contract, whether such

termination is by SPS or by ATN.

11.3 Termination for Convenience. SPS is responsible for properly filng and shall file
belore the SLD application deadline the Form 471 in each of the years in the term above. |f,
after properly filing Form 471, the commitment of funds is not approved by the SLD, SPS may

terminate this Conlract upon thirty {30} days written notice to ATN.

11.4 Effect of Termination. Effeclive upon termination of this Contract, SPS shall (i)
immediately cease all use of the Services and Proprietary Information, and {ii) at ATN's election,
return all equipment in SPS* possession or control all infermation and debverables (incluging all
copies thereof). Effective upon termination of this Conltract, SPS hereby releases and
discharges ATN of and from any and all obligations or liability whatsoever, whether arising
hereunder or from, in connection with, or in any manner connected to, the subject matter of this
Conlract. The Parlies shall cooperate so as to effect an orderly terminalion of this Contract.



115 Survival. In the event of termination or expiration of this Ceniraci, Sections 4.1,
7.1,7.2,8,9.2, 9.4, 10, 11.4, 11.5 and 12 sha!l survive and continue in effect.

Section 12
Miscellaneous

121 No Agency. ATN, in rendering the Services, is acting solely as independent
coniractor and neither parly is authorized 1o bind the other in any way. SPS does not undertake
by this Contract ar otherwise perform any obligalion of ATN.

122 Exhibits, All exhibils attached hereto are incorporated inlo this Contract and made
a part hereof.

12,3 Severability. In lhe event that any term, clause, or provision of this Conlract shall
be construed to be or adjudged invalid, void, or unenforceable, such term, clause, or provision
shall be severed from this Contracl, and the remaining terms, clauses, and pravisions shall

remain in effec!.

12.4 Multiple Counterparts. This Contract may be executed in several counterparts, all
of which taken together shall constitute one single agreement between the Pariies.

125 Amendments. No modificalion or amendment to this Contract or its exhibits shali
he effective unless made in writing and signed by bath Parties.

12.6 Section Headings; Exhibits. The section ang subsection headings used herein
are for reference and convenience only and shait in no way modify or restrict any of the terms or
provisions hereof. The attachments referred to herein and altached hereto are incorporated
herein to the same extent as if set forth in full herein.

127 Required Approvals. Where agreement, approval, acceptance, or cansent by
either Parly is required by any provision of this Cantract, such action shall no! be unreasonably

delayed or withheid.

12.8 No Waiver. No defay or amission by either Parly hereto to exercise any right or
power acCurring upon any noncompiiance or defaull by the other Party with respect to any of the
terms of this Contract shall impair any such right or power or be construed o be a waiver
thereaf. A waiver by either of the Paries hereto of any of the covenanls, conditions, or
agreemenls to be perfarmed by the other shall nol be construed lo be a waiver of any
succeeding breach thereof or of any covenant, condition, or agreement herein conlained.
Uinless stated othenwise, ail remedies provided for in this Contract shall be ¢cumulative and in
addition to and not in lieu of any other remedies available to either Party at law, in equity, or

otherwise.

12.9 Governing Law and Venue. This Coniract shall be governed by and consirued in
accordance with the laws of the Commonwealth of Massachusetts without regard to its conflict

of laws provisions.
1210 Prior Agreements. This Contract represents the enlire agreernent of the Parties

on the subject hereof and shall supersede all prior representations and agreements whether
oral of in writing between the Parlies with respect to any of the matters mentioned in this

Contract.



1211  Notices. Any notice required ar permitted under this Cantract shall be in writing
and senl by express air courier or by Uniled Stales mail, registered ar cerlified mail, return
receipt requested, to the address first stated above for each Party (or to such other agdress as
may be designated by each Parly by written nolice} and shall be effective upon receipt.

1212 Force Majeure. Neither Party shall be liable for any delay or failure of
performance of this Contract occasioned by any cause beyond the reasonable controt of such
Parly, including, bul not limited lo governmental aclion, war, riof or civil commaotion, fire, floods,
labor disputes, restraints affecting shipping or credit, delay of carriers, and/or inadequate supply

of suitable materials.

1213 Personnel; Subcontracting. ATN shall have sole responsibilily and authority
for the assignment of personnel concerning the services provided under this Contract. ATN
shall provide the DLTS and shall engage subcontractors at ils sole discretion in rendering the

services hereunder.

12.14 Assignment. The Parlies may not assign or iransfer this Contraci or any of its
rights hereunder without the prior written consent of the olher parly, which consent shall not be
unreasonably withheld. [In no event shall either party’s rights or obligations hereunder be
assigned or assignabie by operalion of law or by any bankruptcy proceedings, and in no evenl
shall this Contract or any rights or privileges hereunder be an asset of the party under any
bankruplcy, insolvency or reorganization proceedings. This Contract and the transactions
provided for herein shall be binding upon and inure to the benefit of the Parties, their legal
representalives, and permitled transferees, successors and assigns.

IN WITNESS WHEREOF, \he Parlies have caused this Contract to be signed and
delivered by their duly authorized officers, all as of the date first hereinabove written.

Achigve Tejecom Network of MA, LLC. Somerville Public Schools
By; SV~ By: {MA«
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Date:




EXHIBIT A

SCOPE OF SERVICES: SERVICE SPECIFICATIONS
AND MAINTENANCE SERVICES

A. Sgope of Services and E-Rate Compliance

See attachment to this EXHIBIT A entitled “Stalement of Compliance By Achieve Telecom
Network of MA, LLC,” showing the Service and Equipment Applicable to Dislance Learning
Transmission Services,” which highlights ATN's compliance with SLD regulations for Priority
One Service. This attachment also contains a system-level block diagram for the service and
was submitted by SPS as the Service Description in Item 21 of the SLD Form 471.



ARachment to EXHIBIT A

Statement of Compliance by Achieve Telecom Network of MA, {.IL.C

Description of Services

The description of the Distance Learning Transmission Service (DLTS) is taken from tae tariff

for such se

rvice on file with the Commonwealth of Massachusetts:

. General Deseription

The Distance Leaming Transmission Service, DLTS, is a teleconmmunications service
that provides the circuils for distance learning applicalion by government
departments, corporations, medical faciliies, educationa! institulions, or libraries.

DLTS is an intra-state service provided within the Commonwealth of Massachusetis
and an mnter-state service provided across the United States. Circuit connectivity is
provided over the Public Switched Telephone Network (PSTN) and, depending on the
bandwidth needed for the transmission of digita) signals may be augmented by an

overlay network.

il Customer responsihilities

1. Compeny Furnished On-premise Equipment (OPE)

a.
Ownership of the equipment remains with the Company and shall not transfer to
the Customer in the future, and al po time will the Cormpany provide the
equpment for purchase to the Customer.

The Company provides all parts of the DLTS service, including the on-premise
equipment.
Please see attached diagram (below) for specifications and locations of the DLTS
Wide Area Network (WAN), including the OPE and interconnections with the
Customer’s Local Area Network (LAN).

b. Use

Osvaership and Provision of Service from the Compapy

The Cosiomer shall not use the OPE for any purpose beyond supporting this
telecommunications service.

The Company further reserves the right to make the op-premise equipment
installed by the Company in support of this service available on a shared basis to
other customers.



Storage reguirements

The Customer shall be responsible for providing adequate storage space for the
OPE. -

. Epvironmental requirements

The Customer shall provide an operaticnal envitonment that is in compliance with
the environmental specifications of the installed equipment.

Access security

The Customer ntust provide a reasonable level of access secunty to the OPE. This
is expected to be in keeping with cther installed communication equipment.

Access requirements

The Customer shall provide the Company with ressonable access 1o the
Company’s equipment for the purposes of maintenance and service changes.

The Custorner shall designate a poiot of contact with which the Company shall
arrange such access.

CFE Equipment relocation

The Custorner may not relocate OPE equipmeni to a facility other than the one m
which it has been installed by the Company. Service must be discontinued at the
Sile and re-initiated at the new Site.

Responsibility for CFE Damage or Loss

The Company is responsibie for all maintenance of the OPE. The Compagny will
maintain and service the equipment for the duration of the service agreement,
replacing components, subsystems, or chassis that have failed due to normal wear
and tear at no cost to the Customer.

The Customer shall be responsible for the placing the OPE in a secure and safe
enviroament. The Customer sball be responsible for equipment loss, as well as
damage due to vandalism, fire, storms, inappropriate storage conditions, or other

Causes.
The Customer shall be Jiable for damage caused to the equipment by unauthorized

personne] attempting to repair or modify the equipment. Only Corapany personnel
or their designees may service the equipment.

The Customer’s Liability for the OPE shali be equal to the replacement cost plus
service [abor required to restore the OPE to its initial condition.



